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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE 0F IDAHO,

)
)

Plaintiff—Respondent,

NO. 46298

)

V.

)

Kootenai County Case No.

)

CR—2016-18717

)

JON ROLAND—OZZY POUNDS,

)
)

Defendant-Appellant.

RESPONDENT ’S BRIEF

)
)

Iss_ue

Has Pounds

failed t0

show that

the district court abused

its

discretion

by denying

his

Rule

35 motion for a reduction 0f sentence?

Pounds Has Failed To Establish

An Abuse

OfDiscretion In The Denial

“[L]ess than 20 days” aﬁer being paroled

a 15-year-old

girl,

Of His Rule

ﬁom prison on a lewd conduct

35 Motion

charge involving

26-year-old Pounds had sexual intercourse with another 15-year-old

girl.

(PSI, pp.10-11, 14-161;

ﬂm

7/27/18 Tr., p.44, Ls.11-15, p.46, Ls.9-12.)

Pounds with lewd conduct With a minor under

The

state

charged

with a persistent Violator enhancement.

16,

(R.

pp.38-40, 47-48.) Pursuant to a plea agreement, Pounds pled guilty t0 the lewd conduct charge,

and the

state dismissed the

enhancement.

imposed a uniﬁed sentence 0f20

(R.,

pp.69-72, 74-75, 91-92.)

years, with 10 years ﬁxed.

The

district court

(R., pp.93-98.)

Pounds ﬁled a timely Rule 35 motion “seeking reconsideration” 0f his sentence
a mental health assessment that
sentencing. (R., pp.99-102.)
the court did not have a

sentence

The

was

illegal.

district court

was prepared but not presented

t0 the court at the time

At the hearing 0n the motion, defense counsel argued

mandatory psychological evaluation

(R, p.107;

E

2/5/18 Tr., p.23, L.20

found that the sentence was not

illegal,

at the

— p.29,

but

it

L.22, p.3

psychological evaluation, the district court denied Pounds’ motion.

his

Pounds ﬁled a notice of appeal timely only from the

Rule 35 motion.

(R.,

Pounds argues
for a reduction

1

because

1,

L.25 — p.33, L.22.)

at

(R., p.107;

E

2/5/18

which Pounds presented a

(R., pp.1 17-18; 7/27/18 Tr.,

district court’s

order denying

pp.120-23.)

that the district court

of sentence

psychological evaluation.

0f discretion

0f

did continue the Rule 35 hearing

L.24 — p.36, L.10.) Following a second Rule 35 hearing

generally.)

that,

of

time of sentencing, Pounds’

to allow the defense sufﬁcient time to obtain a psychological evaluation.

Tr., p.33,

in light

in the denial

in light

of

abused

his

its

discretion

by denying

his

Rule 35 motion

“exemplary behavior” while incarcerated and his

(Appellant’s brief, pp.4-6.)

Pounds has

failed to establish

any abuse

0f Rule 35 motion.

PSI page numbers correspond With the page numbers 0f the electronic ﬁle “Conﬁdential
Documents Record V 1.pdf.”

In State V. Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007), the Idaho

Supreme

Court observed that a Rule 35 motion “does not function as an appeal 0f a sentence.” The Court
noted that Where a sentence
leniency,

which

is

is

Within statutory limits, a Rule 35 motion

reviewed for an abuse of discretion.

motion, the defendant must show that the sentence

is

I_d.

is

merely a request for

Thus, “[w]hen presenting a Rule 35

excessive in light 0f

new

0r additional

information subsequently provided t0 the district court in support 0f the Rule 35 motion.”

I_d.

Absent the presentation of new evidence, “[a]n appeal from the denial of a Rule 35 motion
cannot be used as a vehicle to review the underlying sentence.”

I_d.

Accord

State V. Adair, 145

Idaho 514, 516, 181 P.3d 440, 442 (2008).

Pounds did not appeal the judgment of conviction

in this

case,

and the only new

information Pounds submitted in support 0f his Rule 35 motion was an updated progress report

ﬁom IDOC

that detailed

Pounds’ positive achievements during his most recent period of

incarceration, as well as a psychological evaluation that

p.1 16; PSI, pp.71-86.)

discretion, that

The

district court

considered

all

was completed

after sentencing.

(R.,

of this information and concluded,

in its

none of the information warranted a reduction

in

Pounds’ sentence. Speciﬁcally,

the court explained:

That

new

information consists of the psychiatric evaluation that was

prepared post sentencing and I’ve had a chance t0 review that in
facts that

Mr. Pounds has been doing well

detail.

Also the

in the structured prison setting, as far as

he hasn’t had any disciplinary reports, he’s volunteering With
what he can.

activities

and doing

The psychiatric evaluation that was submitted here sorted out some
Pounds and his behavior. Because his case was
somewhat disturbing in that he got released and then a very short time aﬁer
committed another offense 0f lewd conduct. And you’d think after someone got
released ﬁom prison that the last thing they would do is get into a circumstance
Where that would be a possibility and that’s exactly what Mr. Pounds did.
additional details behind Mr.

In looking at the current psychiatric diagnosis, the psychological or
psychiatric report notes alcohol use, Cannabis use,

then opines that Mr. Pounds has a boarder

[sic] line

methamphetamine

use,

and

personality disorder and a[n]

antisocial personality disorder.

Well, that
in

may

explain

some of the impulsivity

that

Mr. Pounds displayed

committing the offense that he committed under the circumstances in which it
And so the threat t0 the public 0f someone with that type 0f a

was done.

psychiatric

diagnosis

is

best

treated

and best

controlled

in

a

controlled

environment and the sentence that was imposed, the ten years ﬁxed plus ten years
indeterminate, took into consideration that Mr. Pounds was a young person, that
he acted impulsively, and it could have been a lot longer than the ten plus ten that

was imposed.
So I ﬁnd that the psychiatric evaluation basically supports the sentence
was imposed. And that a highly structured environment and programming
available within that environment is What’s necessary to give Mr. Pounds the
opportunity to rehabilitate himself and become a productive member of society.

that

(7/27/18 Tr., p.46, L.16

— p.47,

L.2.)

Pounds challenges the court’s exercise 0f
fashion that the court “fail[ed] t0 reach

p.5 (citing 7/27/18 Tr., p.46, Ls.8-9).)

expressed reasoning

—

that

its

decision

discretion, contending in

by an exercise

in reason.” (Appellant’s brief,

In so arguing, Pounds fails to acknowledge the court’s

Pounds’ only diagnoses related t0 substance abuse and personality

disorders, conditions the court determined

were “best treated and best controlled

environment,” particularly in light 0f Pounds’ history of having committed a
offense Within a very short time of having been released

(7/27/18 TL, p.46, L.16

—

Wholly conclusory

p.47, L.2.)

“basically supports the sentence that

The

ﬁom

in a controlled

new lewd conduct

prison for the same behavior.

court’s ﬁnding that the psychological evaluation

was imposed” ﬁnds ample support

in the record.

(E, 1g,

PSI, p.84 (psychological evaluator determined that Pounds “does not meet criteria for a bipolar
disorder or other major psychiatric condition requiring treatment” and, “[a]lthough he

a controlled environment, he

is

at risk for relapse

is

stable in

on substances and impulsive and dysfunctional

coping strategies Without further programming”), p.78 (Pounds denied current psychiatric

symptoms or taking any psychotropic medications and reported
for now”), p.78

When he was

p.85 (Pounds’ “risk of Violence t0 others

is

previously incarcerated

10w” but

of Violence over the general population and

district

is

sentence, as acceptable behavior

Department 0f Correction.
court's denial

discretion;

ﬁom 2011

t0 2016),

he does not remain sober he

if

is

[a]t

an

Furthermore, Pounds’

himself’).)

court should have reduced his sentence in light of his “exemplary

behavior” while incarcerated

(trial

own

“[h]is substance use disorders increase his

increased risk for Violence t0 others” and, “more likely

claim that the

can manage on his

(Pounds reported that he did not plan to attend mental health treatment While

incarcerated and did not attend therapy

risk

that “he

E

not “new’

is

n0

less

9

information that entitles

than what

is

t0 a reduction

0f

expected 0f inmates committed to the

State V. Cobler, 148 Idaho 769, 773,

0f defendant's motion

him

for reduction

229 P.3d 374, 378 (2010)

of sentence was not an abuse 0f

defendant's prison behavior did not provide valid grounds

for a reduction

in

sentence).

Pounds
of sentence.
district court

failed to provide

any new information

Given any reasonable View of the
abused

its

discretion

by denying

his

that

facts,

showed he was

Pounds has

entitled t0 a reduction

failed to establish that the

Rule 35 motion for reduction of sentence.

m
The

state respectﬁllly requests this

Court t0 afﬁrm the

district court’s

order denying

Pounds’ Rule 35 motion for a reduction 0f sentence.

DATED this 26th day of March,

2019.

_/s/_Lori A. Fleming

LORI A. FLEMING
Deputy Attorney General
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